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AN EVOLVING ETHICAL LANDSCAPE

USING Al ETHICALLY

IN A LEGAL CONTEXT

 Recent introduction of NSWSC’s GenAl
Practice Note

* Regulatory attention on use of Al in legal
practice

* Relevant for all lawyers, and raises some
difficult issues when considering ethical
duties

¢

GENERATIVE Al



AN EVOLVING ETHICAL LANDSCAPE

KEEPING SECRETS SECRET

CONFIDENTIALITY

hot topic after breaches
in high-profile firms

CORE ETHICAL
DUTIES

keep secrets secret and
avoid conflicts

CHRYSANTHOU V
DYER

stay aware of the risk of
subconscious use or
disclosure - caution is
the best policy!



AN EVOLVING ETHICAL LANDSCAPE

BEING FRANK AND FEARLESS

LESSONS FROM ROBODEBT

‘CATCH WELFARE CHALLENGE THE INTERNAL NARRATIVE AND

: DON’T SHY AWAY IF RECIPIENTS OF ADVICE TURN
CHEATS A BLIND EYE

‘I WASN’T
INSTRUCTED TO
PURSUE IT’

THE DUTY TO PROACTIVELY IDENTIFY LEGAL
ISSUES, EVEN WITHOUT INSTRUCTIONS




GIVING INDEPENDENT VS PRESSURE TO ‘PROTECT
ADVICE THE COMPANY’ IN AN
EXECUTIVE ROLE




AN EVOLVING ETHICAL LANDSCAPE

HIDING BEHIND PRIVILEGE

THE UK POST OFFICE SCANDAL

Some former Post Office staff should
be jailed over scandal, says

OF JUSTICE IN UK HISTORY’ government minister

‘THE MOST WIDESPREAD MISCARRIAGE

Post Office scandal: 20-plus law firms and

solicitors under investigation
June, 20 2024

Solicitors Regulation Authority inising case discl issues and ‘improp
application of privilege’

4.000+ POST OFFICE FRANCHISEES
’ PURSUED FOR NON-EXISTENT DEBTS

700 WRONGFUL PROSECUTIONS FOR
THEFT AND FRAUD

Legal privilege used to ‘cloak’ messages, key
Post Office figure admits

Watch Session 1 of our Sprint program, where Dr Kirstin Ferguson AM shares her perspective on this case as significant example of a corporate blindspot.




REFRESHER OF
YOUR DUTIES




KEY DUTIES

REFRESHER ON YOUR
LEGAL OBLIGATIONS

Dutyto the Law

Duty to the Court

&

Duty to the Client




KEY DUTIES

PARAMOUNT DUTY

We owe a paramount duty to the Court and the
administration of justice. This rule prevails to the
extent of inconsistency with any other duty. 3

Australian Solicitors Conduct Rule 3



KEY DUTIES

FUNDAMENTAL ETHICAL
DUTIES

Rule 4 ASCRs

Four specific, mutually supporting duties to:
1. act in the best interests of the client
2. be honest and courteous in all dealings

3. deliver legal services competently, diligently and as promptly
as reasonably possible

4. avoid any compromise to integrity and professional
independence




KEY DUTIES

OTHER ETHICAL DUTIES

0000

CONFIDENTIALITY AVOID DUTY NOT TO CLIENT DEALING WITH
CONFLICTS & MISLEAD INSTRUCTIONS OBVIOUS
DUTY OF ERRORS
DISCLOSURE
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TOP ETHICAL ISSUES
FOR IN-HOUSE COUNSEL

WHO IS THE MAINTAINING
CLIENT? INDEPENDENCE




SCENARIOS

‘WHAT WOULD YOU DO?’



USING Al INTELLIGENTLY

Cindy has joined a program :
testing a new Al system in el (B2 EEes e il i i : i
g y T S e E T Cindy is running out of time.
her workplace. the NSWSC today. She prompts the Al system
ohe doesn’t really Cindy has been asked to to generate a few
understand how it works, y paragraphs and a summary

but is happy with the results WERS Sgﬁtiimmme of the relevant law.
so far. ‘

QUESTION

WILL CINDY BE IN BREACH OF HER ETHICAL OBLIGATIONS IF SHE INCLUDES THE
Al-GENERATED PARAGRAPHS IN THE WRITTEN SUBMISSIONS?

a




| CHANGED JOBS..
AND NOW..

@ IN-HOUSE @

PRIVATE CURRENT
PRACTICE EMPLOYER




DUAL HATS: DOUBLE TROUBLE?

Alex is both Company Secretary and General Counsel for Global News Pty Ltd, a leading Australian media
corporation.

Global News becomes involved in a scandal alleging journalists have been hacking into voicemails

NOV 2023 to secure exclusive stories. Alex, leading a team of in-house lawyers, tasked to investigate.
Alex discovers evidence suggesting involvement of senior executives & additional wrongdoing
DEC 2023 completely outside the remit of what they’ve been asked to investigate.
QUESTION
v DOES ALEX HAVE AN ETHICAL OBLIGATION
TO ACT ON THIS EVIDENCE?
Alex prepares the report & includes the additional information. Upon reviewing the draft, the CEO
JAN 2024 of Global News instructs Alex to alter the recommendation to downplay the involvement of senior
executives. It is implied to Alex it could be problematic for their position in the company if they
don’t do so.
QUESTION

WHAT SHOULD ALEX DO?
WHAT IF HER ADVICE IS IGNORED? av




WRAP UP




WRAP UP

HOW DID WE

GET HERE?

2019

Final Report
Royal Commission into Misconduct
in the Banking, Superannuation
and Financial Services Industry

2023

Final Report
Royal Commission into
the Robodebt Scheme

20

2020

Public inquiry
UK Post Office scandal
commences

4

2022
ChatGPT launches

4
2023

National Anti-Corruption
Commission founded

2021

Dyer v Chrysanthou
Increased focus on conflict &
confidentiality in the legal
profession

4 4
2024 - 2025 2025

NSWSC issues 1st Al practice note,
professional misconduct cases
involving use of GenAl by lawyers



WRAP UP

USEFUL RESOURCES

GUIDANCE

The Law Council publishes a detailed and regularly-updated Australian Soficitore:
commentary on the Solicitors Conduct Rules. Conduct Rules 2022

LAW SOCIETY - ETHICS HOTLINES
* Provided by all Law Societies, including:

- NSW ethics@lawsociety.com.au

- QLD ethics@qgls.com.au

- WA advocacy®@lawsocietywa.asn.au
- VIC +61 3 9607 9336

- ACT committee@actlawsociety.asn.au
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THANK YOU
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